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GHP DEPRIVATION OF LIBERTY NEWSLETTER
April 2015
This is the second GHP Legal newsletter covering the very volatile and fast changing area of law that is Deprivation of Liberty (DoLS).  

Please note that whilst this newsletters endeavours to state the law as at April 2015, it does not constitute legal advice and should not be treated as such.  No legal liability will be accepted in relation to it.
1.
Overview 

A wildly misplaced sense of optimism suggests that, as a new statutory regime ‘beds in’, the law becomes clearer and more certain.  The experience of the last 5 months suggests that this is not so.  
Certainty has come in the answer to the question of whose job is it to make sure that, if P is deprived of his/her liberty and objects, P’s case is heard in Court speedily.  The answer is everyone:-

· Care homes
· Local authorities
· RPRs

· IMCAs
· Family 

· Friends 

It is not for others, even armed with existing professional assessments, to prevent P from seeking and obtaining her/his absolute Article 5 rights to put all issues arising from a DoLS, particularly of capacity and placement, before the Court.

As Essex County Council found out to its cost in case 2 below, if it ignores this and fails to look at a less restrictive alternative at home, the penalty can be over £130k.  Also if you don’t want bad publicity, don’t separate a 91 year old war veteran from his cat!
AJ v A Local Authority, case 4 below, is another reminder that a RPR is not performing the role properly if they do not fully assist a P objecting to being deprived of their liberty.  Some local authorities, wrongly in my view, have decided that this means that no family RPRs should now be appointed.  However a relative, who supports the placement and the DoLS when P objects, is unlikely to be an appropriate RPR.
Uncertainty continues to bedevil the CWAC acid test and, in particular, whether the state has a part in deprivation of liberty when it occurs in P’s private home.  W City Council v L, case 5, suggests that a shared care arrangement at home involving a caring and proactive family might not always be ‘imputed to the state’.  Meanwhile the challenge of Mr Justice Mostyn in Rochdale MBC v KW, case 6, continues to ping-pong between the Court of Protection and the Court of Appeal, never reaching the heights of the Supreme Court.  Mr Justice Mostyn also questions whether a different approach should be taken to an apparent Deprivation of Liberty in P’s own home.
The best guess seems to be that the CWAC acid test continues to hold true in all circumstances ….unless you are in front of Mr Justice Mostyn!!

2.
Essex County Council v RF & Ors (Deprivation of Liberty and damages) [2015] EWCOP 1 (07 January 2015)

CP is 91 year old gentleman who had lived alone with his cat Fluffy since 1998.  He has dementia.  He was placed in a care home since 2nd May 2013.  A Standard authorisation was not put in place until 4th July 2013.  It expired 25th October 2013.  A further Standard authorisation was put in place on 8th July 2014.  Throughout all of CP’s placement, he expressed a consistent wish to return home but no one did anything to assist him in making an application to court, not the care home, nor family, nor the local authority nor IMCA (it appears one was not appointed).  Eventually friends assisted him in making an application to court.  Following the intervention of the court and the Official Solicitor, CP returned home in October 2014 and was reunited with is cat Fluffy.  The local authority was ordered to pay very significant costs exceeding £50,000 and damages of £60,000 for unlawful detention.  Furthermore the local authority was unable to recover the care fees paid to the care home amounting to approximately £23,000 to £25,000.
District Judge Mort was concerned as follows:

1. CP was removed from home and placed in a locked dementia unit.  There was no evidence that consideration was given to the less restrictive option of supporting him at home;
2. There were concerns about financial abuse.  However action against the perpetrators would have been preferable to the forcible removal of the victim against his home of 50 years;
3. The standard authorisation had been allowed to lapse when there was clearly a continuing deprivation of his liberty which was therefore unlawful.  Even if CP had not applied to court, the local authority should have done so knowing the issues contested between the parties.

“It is hard to imagine a more depressing and inexcusable state of affairs.  A defenceless 91 year old gentleman in the final years of his life was removed from his home of 50 years and detained in a locked dementia unit against his wishes.  Had it not been for the alarm raised by his friends, he may have been condemned to remain there for the remainder of his days”.  

3.
MASM v MMAM & Ors (Rev 1) [2015] EWCOP 3 (29 January 2015)

Mrs MASM is 76 years of age.  She had lived in the United Kingdom since approximately 1963 and came originally from Saudia Arabia.  
On 20th February 2014, the court declared pursuant to s. 48 of the Mental Capacity Act 2005 that it was lawful and in her best interest to continue to reside and receive care at ‘X’ residential home and any deprivation of her liberty occasioned by residing there was approved by the Court.  

Notwithstanding this, on 1st April 2014, Mrs MASM, with the considerable assistance of her grandson, left the jurisdiction and returned to Saudia Arabia.  The question was asked whether breach of the declaration amounted to contempt of court.  

Mr Justice Hayden indicated that orders rather than declarations could be made pursuant to s.16.  Where issues were highly specific, they should be drafted as orders rather than declarations.  If an order is made that P resides in a particular place, the court should always consider whether to reinforce the order by a declaration clarifying that it would be unlawful to remove P or to permit officer to take removal other than by order of the court.  

In cases where there may be potential for a party to disobey the order or frustrate the plans, the court should consider undertakings from the relevant party.  Any potential breaches should be brought to the immediate attention of the court.  Thought should always be given to the objectives and proportionality of any committal proceedings.  

Given the wilful disregard of the decisions of the court, the grandson was ordered to pay all costs of the proceedings personally.  

4.
AJ (Deprivation of Liberty Safeguards) v A Local Authority [2015] EWCOP 5 (10 February 2015)

AJ is an 88 year old lady who developed vascular dementia.  She was cared for by her niece and her niece’s husband.  They went on holiday and a respite home was identified “it was hoped that if AJ settled she could remain in the care home on a permanent basis”.  AJ repeatedly asked to leave.  An urgent authorisation was made, followed by a standard authorisation.  Despite AJ’s protestations, there was very significant delay in any legal challenge to the standard authorisations.  The IMCA had not pursued matters because “it was not uncommon for many older people in care to state a desire to return home and judgments about any appeal were difficult for IMCA’s when it is apparent that they need residential care”.  These views were criticised heavily by the Judge, Mr Justice Baker.  

The key findings to take forward are contained in the last paragraphs 133 – 140, which set out below  Not surprisingly, the message is, as ever, that IMCAs, RPRs and local authorities are, inadvertently or deliberately, obstructing the patient’s right to challenge his/her deprivation in Court and this must change.  Particular ‘flash points’ highlighted are:-

1. Where respite care drifts into something more long-term; and

2. Where a RPR is appointed who agrees with the plan of residential care and accordingly does not support P in opposing it.  Such a person should not be appointed (or having been appointed, should be reconsidered as an appropriate RPR);
3. If the RPR is not assisting P in asserting his/her right to a hearing, then the IMCA must make good this deficit

133.
First, I emphasise that the scheme of the DOLS is that, in the vast majority of cases, it should be possible to plan in advance so that a standard authorisation can be obtained before the deprivation of liberty begins. It is only in exceptional cases, where the need for the deprivation of liberty is so urgent that it is in the best interests of the person for it to begin while the application is being considered, that a standard authorisation need not be sought before the deprivation begins. 

1. Secondly, professionals need to be on their guard to look out for cases where vulnerable people are admitted to residential care ostensibly for respite when the underlying plan is for a permanent placement without proper consideration as to their Article 


 5 

 rights. 

2. Thirdly, a RPR should only be selected or confirmed by a BIA where he or she satisfies not only the criteria in regulation 3 of the Mental Capacity (Deprivation of Liberty: Appointment of Relevant Person's Representative) Regulations 2008 but also the requirements of paragraph 140 of Schedule A1 of the MCA. This requires that the BIA not only checks that the facts set out in regulation 3 are satisfied but also carries out an analysis and reaches a judgment as to whether the prospective representative would, if appointed, (a) maintain contact with the relevant person; (b) represent the relevant person in matters relating to or connected with the Schedule and (c) support the relevant person in matters relating to or connected with the Schedule. 

3. Fourthly, the local authority is under an obligation to satisfy itself that a person selected for appointment as RPR meets the criteria in regulation 3 and in paragraph 140 of Schedule A1. If the local authority concludes that the person selected for appointment does not meet the criteria, it should refer the matter back to the BIA. 

4. Fifthly, it is likely to be difficult for a close relative or friend who believes that it is in P's best interests to move into residential care, and has been actively involved in arranging such a move, into a placement that involves a deprivation of liberty, to fulfil the functions of RPR, which involve making a challenge to any authorisation of that deprivation. BIAs and local authorities should therefore scrutinise very carefully the selection and appointment of RPRs in circumstances which are likely to give rise to this potential conflict of interest. 

5. Sixthly, an IMCA appointed under section 39 D must act with diligence and urgency to ensure that any challenge to an authorisation under schedule A 1 is brought before the court expeditiously. Failure to do so will lead to the evaporation of P's Article 

 5 

 rights. 

6. Seventhly, the appointment of a RPR and IMCA does not absolve the local authority from responsibility for ensuring that P's Article 

 5 

 rights are respected. The local authority must monitor whether the RPR is representing and supporting P in accordance with the duty under paragraph 140 and, if not, consider terminating his appointment on the grounds that he is no longer eligible. The local authority must make sufficient resources available to assist an IMCA and keep in touch with the IMCA to ensure that all reasonable steps are being taken to pursue P's Article 

 5 

 rights. 

7. Finally, in circumstances where a RPR and an IMCA have failed to take sufficient steps to challenge the authorisation, the local authority should consider bringing the matter before the court itself. This is likely, however, to be a last resort since in most cases P's Article 

 5 

 rights should be protected by the combined efforts of a properly selected and appointed RPR and an IMCA carrying out their duties with appropriate expedition. 

5.
W City Council v L [2015] EWCOP 20 (11 February 2015)

This concerns a 93 year old lady with a diagnosis of severe dementia, Alzheimer’s disease. 
She lives in her own home with care and safety arrangements set up for her between her adult daughters and the local authority.  A garden serves the flat where Mrs L lives together also with a flat occupied by an unrelated family.  

Initially the garden was not enclosed.  However the family arranged for a fence and two gates to be erected which effectively prevented both Mrs L (and the children of the family in the other flat) from going onto the street.

Mr Justice Bodey emphasised that judgments on deprivation of liberty were very much on a case specific basis and that this case in particular was very finely balanced.  He decided that the restrictions on Mrs L’s liberty did not quite cross the line to be a deprivation of liberty.  Even if it had been a deprivation of liberty, it should not have been imputed to the state.  It was a shared arrangement set up by agreement with a caring and proactive family.  The responsibility of the estate was diluted by the strong role which the family continued to play.

6.
Rochdale Metropolitan Borough Council v KW & Ors (Rev 1) [2015] EWCOP 13 (13 March 2015)

The decision of Mr Justice Mostyn on 18th November 2014 was dealt with in our first newsletter.  A 52 year old lady severely and mentally incapacitated living in her own home with continuous support is the subject of the proceedings.  Her ambulatory functions were very poor and deteriorating.  Mr Justice Mostyn felt that if she could not realistically leave her home, she could not really be said to be deprived of her liberty.  
Although Mr Justice Mostyn believed that his views were not contrary to the Cheshire West case, he nevertheless thought it was an important decision and that the matter should be reconsidered by the Supreme Court.  This did not take place and the matter went to the Court of Appeal.

Regrettably further confusion has been caused because, on 30th January 2015, the Court of Appeal allowed the appeal against the decision of Mr Justice Mostyn by consent but without a hearing and without setting out its reasons.  In the absence of a judgment indicating to Mr Justin Mostyn why he was wrong, he concludes that no one has told him that he has been in error let alone set out precisely how it is alleged he had been in error.  

The matter was further reviewed by Mr Justice Mostyn on 13th March 2015 and he concludes his judgment:

“In this difficult and sensitive area, where people are being looked after in their own homes at the state’s expense, the law is now in a state of serious confusion”.

As one commentator has said:

“The legal status of the principle in Rochdale v KW 2014 is not at all clear to me any longer.  Mostyn J makes a compelling argument here that it remains binding on any Judge who is less senior than a High Court Judge.  Equally, we know the orders made did not stand following an appeal to the Court of Appeal.  Is it law or isn’t it?”

It is understood that KW is now seeking permission to appeal Mr Justice Mostyn’s latest ruling to the Court of Appeal.
7.
Bostridge v Oxleas NHS Foundation Trust 2015 EWCA Civ 79

The appellant who suffers from schizophrenia was detained under s.3 of the Mental Health Act 1983.  
On 2nd April 2009 a First Tier Tribunal (Mental Health) discharged the detention under s.3 but postponed the discharge until 15th April 2009 so that a Community Treatment Order could be put in place.  Unfortunately that Community Treatment Order was thereby flawed.  The result was that the appellant was unlawfully detained for 422 days.  

The court upheld previous judgments and principles as follows:

a. The tort of false imprisonment is established even where the detention has caused no loss because it would have been inevitable if the detainer had acted lawfully;

b. There is no principle in the law of England and Wales of indicatory damages.

c. Where there is no loss suffered as a consequence of unlawful detention, damages for false imprisonment will be nominal.

Essentially because the appellant would any way have been detained, he was only entitled to nominal damages for unlawful imprisonment.  The position would appear to have been different if his best interests had in fact not required him to be detained and his liberty encroached.  

8.
CQC Fifth Annual Report on DoLS

This was published on 26th January 2015.  The following common themes and areas for concern were set out:

· People’s capacity to make a specific decision was not being assessed. 

· Decisions were being made on behalf of people without following the best interests decision making process. 

· Relatives were asked to give consent without legal authority. 

· The person and other people concerned with the person’s care were not always being consulted when making best interest decisions. 

· There were examples of unlawful use of restraint and unauthorised deprivation of liberty. 

The CQC's section on Independent Mental Capacity Advocates (IMCAs) really stood out as an area not working as it should. Its findings show that there are many instances where IMCAs should be appointed by a local authority and are not. In particular it noted this was happening even where there was disagreement between the Relevant Person’s Representative (RPR) and the individual on challenging a deprivation of liberty. This meant that persons deprived of their liberty were unable to exercise their right to challenge it.

The report makes the following recommendations: 
1. Local authorities continue to consider using advocacy services for all those subject to the Deprivation of Liberty Safeguards. Local authority leads for the MCA and Deprivation of Liberty Safeguards create good working relationships with their local coroners. This is likely to be of great benefit to ensure that a consistent message is given to providers and that they can work together in dealing with the considerable extra activity as a result of the Supreme Court judgment (in the Cheshire West case). 

2. Local authorities and IMCA providers work together to enable IMCAs to support the person or their unpaid relevant person’s representative to challenge an authorisation to the Court of Protection when it is the person’s wish, whatever the IMCA’s views on the rightness of the authorisation. 

3. Hospitals and care homes continue to request authorisations when they think that people are being deprived of their liberty based on the new ‘acid test’. However, they must also continue, within the provisions of the wider MCA, to seek less restrictive options to meet the needs of each person

9.
Local Government Ombudsman Decision Cambridge County Council 20 January 2015 (2105) MHLO 9 (LGO)
This was a complaint from a woman that the council had moved her husband into a residential home against both his and her wishes. Her complaint was that she was forced to accept this course of action and the council failed to properly consider her preference of care home. The Ombudsman upheld the complaint and found fault causing injustice. 
The recommendations were that the Council should apologise to her for the failures outlined in the report; assure her that this would not happen again, and explain what steps were being taken to avoid this; and set a timetable for refresher training for social care staff on mental capacity assessments, best interests decisions, deprivation of liberty and the role of the Court of Protection and how to advise the public on their rights. 

They should also pay her £750 compensation to recognise the distress caused by the failings identified and the time and trouble she expended in making the complaint.
10
Law Society Guide to DoLS

The Law Society has published a practical guide on the law on deprivation of liberty for lawyers and health and social care professionals.  The guide aims to help health and social care professionals as well as lawyers understand the law and to implement it more effectively. The guidance written by Alex Ruck Keene, Neil Allen and others covers the legal framework relevant to deprivation of liberty in a wide range of specific care settings: 

· hospitals

· psychiatric settings

· care homes

· supported living

· deprivation of liberty at home

· under 18s 
https://www.lawsociety.org.uk/support-services/advice/articles/deprivation-of-liberty/
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