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This is the first GHP Legal newsletter covering the very volatile and fast changing area of law that is Deprivation of Liberty (DoLS).  

Please note that whilst this newsletters endeavours to state the law as at November 2014, it does not constitute legal advice and should not be treated as such.

1.
Overview 

There have been four very significant recent cases, the first of which, the Cheshire West case, may well be seen as the most important case on deprivation of liberty since the introduction of the Mental Capacity Act (MCA) in 2005.

For those at the sharp end, such as care home managers, the only appropriate advice must be to err on the side of caution.  If any care home manager considers that any resident is not free to leave and/or is under continuous supervision and lacks capacity to consent to these arrangements, then he/she should request a Standard Authorisation from their Local Authority and consider issuing an Urgent Authorisation themselves.  
To do otherwise is to risk an action on behalf of a resident for unlawful deprivation of liberty.  

If an Urgent Authorisation or a Standard Authorisation is issued, the care home should ensure that the resident has access to specialised legal advice and therefore the ability to challenge the Authorisation.  The resident has article 6 right under the Human Rights Act to a fair hearing which includes the right to challenge his/her deprivation of liberty.

Three useful guides can be found as follows:-

a.
Department of Health – http://www.mentalcapacitylawandpolicy.or.uk/wp-content/uploads/2014/04/cqc-Briefing-on-Cheshire-West-v2.pdf
b.
ADASS (Association of Directors of Social Services) – http://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2014/04/ADASS-Advice-Note_Supreme-Court-Decision-DoLS.pdf.

c.
39 Essex Court (leading Barristers’ chambers)   – http://www.39essex.com/docs/newsletters/deprivation_of_liberty_after_cheshire_west_-_a_guide_for_front-line_staff.pdf
Just when we thought we were beginning to get to grips with what the Cheshire West case said, it may be that the Supreme Court will look at matters again following the case of Rochdale MBC on 18th November 2014, the last case reported in this newsletter.
2.
P v Cheshire West and Chester Council and P and Q v Surrey Council 19th March 2014
This decision involved two cases which were considered together by the UK Supreme Court.

P and Q were sisters then aged 22 and 21.  Both had learning disabilities.  P had problems with her sight, hearing and with communication generally.  Q was said to have autistic traits and challenging behaviour.  P was in foster care and was not on any medication.  If she attempted to leave the foster home, her foster mother would restrain her.  Q had severe aggressive outbursts.  She was placed in a residential home and received tranquillising medication.  She was under continuous supervision.

P was a 38 year old man with cerebral palsy and Down’s syndrome, requiring 24 hour care.  He went out regularly, but always with staff.  He needed prompting and help with all daily living activities and regular physical intervention to prevent harm and to cope with challenging behaviours.

The Court decided that all three were deprived of their liberty.
The acid test is whether a person is under the complete supervision and control of those caring for her and is not free to leave where she lives.  It is no answer to this to say that the person could not survive without such intervention – to do so would allow a lower standard of rights for a person with disability.  

Equally it is no answer to say that the deprivation is in their best interests.  This may provide a justification for the deprivation, but it is still a deprivation of liberty.  “A gilded cage is still a cage”.

Compliance or lack of objection is also not relevant to the question of whether there has been a deprivation of liberty if the person lacks capacity.
A deprivation of liberty in the context of Mental Capacity Act can only be lawful in three circumstances:

· By use of the Deprivation of Liberty of Safeguards (DoLS) which apply to care home and hospital settings using the standard and urgent authorisation procedures (MCA Schedule A1).
· By applying to the Court of Protection for an order (MCA s16).
· As an interim measure pending a decision of the Court when it is required for the purpose of life sustaining treatment or necessary to prevent deterioration in a person’s condition (MCA 4A and 4B).
As widely expected, local authorities have made an unprecedented number of applications to the Court of Protection for orders to authorised arrangements for people in supported living and other situations not covered by standard authorisations in Schedule A1; for people placed in care homes and hospitals where lack of staff and resources is delaying the assessments required under Schedule A1; and for people over 16 who are cared for in family or adult sharing arrangements where they are deprived of their liberty and have been placed or funded by social services or health services.  Organisations who provide independent Mental Capacity Advocate (IMCA) services continue also to feel the impact.  
3.
The Government’s response to the House of Lords Select Committee on the Mental Capacity Act
The report of the House of Lords Select Committee on the Mental Capacity Act 2005 was published on 13th March 2014.  It found the Act was failing to provide the protection and empowerment for the adults it was designed to help, and the Act’s safeguards were poorly understood.  The Committee made two key recommendations:

· An independent Oversight Body for the implementation of the Mental Capacity Act.
· A comprehensive review of the current Deprivation of Liberty (DoLS) safeguards to replace them with legal provisions compatible in style and ethos with the rest of the Act.

In England in June 2014, the Government published its response to the committees report and recommendations, entitled ‘Valuing every voice, respecting every right: Making the case for the Mental Capacity Act.’  
What does the UK Government response say?

· No independent body is to be responsible for implementation but there will be some overview.

· No scrapping of DoLS safeguards but the Law Commission to review extending them to supported living arrangements.  

In the shorter term the DoLS forms are to be streamlined and redrafted in a project that will report by November 2014 with up to date guidance on deprivation of liberty case law to be published by the end of 2014.
Longer term the Law Commission is to consult on a new legal framework to allow for best interests deprivation of liberty in supported living arrangements.

The Social Care Institute for Excellence is to review current guidance and tools for MCA to identify ‘gold standard’ materials.  There will be no immediate revision of the current Code of Practice to the MCA.

The government endorses the importance of IMCAs and Care Act 2014 advocacy duties and IMCAs are to be linked to enable more people to benefit from advocacy at an earlier stage.

A commitment has been made to increase the number of staff in the Court of Protection.  New CoP rules are to be drafted by April 2015 and there is a commitment to explore greater use of mediation.  No extension of the free legal aid scheme is to be made to cover all the situations where a person is deprived of their liberty and wishes to challenge this.

Various initiatives to promote the importance of making Lasting Powers of Attorney are under way.

In Wales in November 2014, there has been a joint report by Care and Social Services Inspectorate Wales (CSSIW) and Healthcare Inspectorate Wales (HIW).  The report states that it is essential all relevant staff have an awareness and understanding of the principles and expectations of the Mental Capacity Act. This will enable them to embed effective care and treatment into everyday practice, especially for vulnerable groups who may need the Deprivation of Liberty Safeguards.
To support this, a Mental Capacity Act compliance self audit tool will be developed for use by local authorities, health boards and the private sector. Public information leaflets, literature and e-learning for employees, employers and the public will also be updated and disseminated in Wales

4.
Milton Keynes Council v RR, SS and TT [2014] EWCOP B19, 24 April 2014
RR was 81 years of age at the time of the hearing.  Since 2009 RR had been cared for by her son SS and his companion TT.  SS had left his home in Germany to care for RR, which he had done between December 2009 and October 2012.  RR on 12 November 2012 was diagnosed with severe dementia and assessed as lacking capacity to make decisions about her residence, care and contact.

Following safeguarding alerts about her welfare, RR had been removed from her home by Milton Keynes Council on 25th October 2012.  On several occasions in summer to autumn 2012, RR had been reported with injuries.  None of these alerts had been investigated by the Councils safeguarding team.  She was said to have ‘willingly left her home’.  SS was not informed about his mother’s whereabouts until 19 days after her removal, in response to a letter from his solicitor.  

An urgent DoLS authorisation under the Mental Capacity Act 2005 had not been sought by the council.  A standard authorisation was granted only around 14 days after RR’s removal.  Following an application by the authority to the Court of Protection, the Court declared on 27th November 2012 that it was in RR’s best interests for her to reside at the care home, and authorised any future deprivations of liberty.

The Court of Protection made a final declaration on 5th February 2014 that it was in RR’s best interests to reside at the care home, and that she lacked capacity to litigate in the proceedings, to make decisions about where she should live, about her care and her contact with others.  The council accepted that RR’s removal from home had been unlawful as the deprivation of her liberty had not been authorised until the standard DoLS authorisation of 8 November 2012.

District Judge Mort condemned the council’s initial failure to investigate the safeguarding concerns as ‘deplorable’ as was their failure to apply to the Court of Protection for authority to remove RR from her home, and their failure to advise Ss of his mother’s whereabouts for several weeks.  The way they had dealt with the case had been ‘woefully inadequate from the start’ and had resulted in an avoidable and unlawful interference with RR’s Article 5 ECHR right to liberty and security if person (as her deprivation of liberty had not taken place in accordance with the law) and her Article 8 right to respect for her private and family life.  These were rights which had not been invalidated by RR’s incapacity.  
5.
Re X v Others (Deprivation of Liberty) 2014 EWCOP 25 6th June 2014
The purpose of the Judgement was to deal with the pressing procedural and practical implications of the Supreme Court’s decision in Cheshire West.
In re X, Sir James Munby considered how the Court of Protection was to deal with the inevitable increase in deprivation of liberty cases that would result from the Supreme Court’s decision.  His objective as ‘to devise, if this is feasible, a standardised, and so far as possible ‘streamline’, process, compatible with all the requirements  of Article 5, which will able the Court of Protection to deal with DoLS Cases in a timely but just and fair way’.  In summary, this Judgment states:

1. DoLS authorisations must be judicial and not administrative;
2. There are circumstances in which an authorisation for a DoLS can be determined on the papers, but there must still be an unimpeded right to request a speedy review;
3. The ‘triggers’ for deciding whether an oral hearing is necessary include whether P is objecting to the DoLS, whether there is any dispute around the care arrangements and whether there is any dispute around whether the patient lacks capacity to decide where to live;
4. Evidence in support of an applicator for a DoLS authorisation must include professional medical opinion but should be ‘succinct and focussed’ and the evidence and supporting material should not ordinarily exceed 50 pages;
5. There is no requirement that P be joined as a party to DoLS proceedings, but ‘P should always be given the opportunity to be joined if they wish and whether joined as a party or not must be given the support necessary to express views about the application and to participate in the proceedings to the extent that they wish’ [19].  If P is a party to the proceedings, she/he must have a litigation friend.  If P is participating other than as a party, there is no need for a litigation friend;
6. Review of a DoLS must take place at least annually and must be judicial, although it may not require an oral hearing; and
7. It is not permissible to make ‘bulk’ DoLS application.  Each application must be individual so that it can be considered separately and on its own merits.  
6.
Rochdale MBC v KW, PK and NW 18th November 2014
This case involves the care of KW, 52 years old, severely mentally incapacitated and living in her own home with continuous support.

Both the Barristers appearing before Mr Justice Mostyn argued that KW was deprived of her liberty but Mr Justice Mostyn disagreed.  The KW’s ambulatory functions were very poor and deteriorating.  If she could not realistically leave her home, could she really be said to be deprived of her liberty?  
On the face of it, this appears to be at variance with the Cheshire West judgment.

This is however a decision of the Court of Protection and not a decision of the Supreme Court.  It seems inevitable that the case will be considered by the Supreme Court which may cause the Cheshire West decision and current understanding of Deprivation of Liberty to change.  However for the moment ‘Cheshire West’ is good law.  
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